
1 PROBATE CODE, §633.237

633.237 Presumption against filing elective share.
1. Following the appointment of a personal representative of the estate of the decedent,

who is not the spouse, the personal representative shall cause to be served a written notice
upon the surviving spouse pursuant to section 633.40, subsection 5, notifying the surviving
spouse that unless, within four months after service of the notice, the spouse files an election
in writing with the clerk of court electing the share as set forth in section 633.236 and sections
633.238 through 633.246, the spouse shall be deemed to take under the will or to receive the
intestate share. If, within the four-month period following service of the notice, an affidavit
is filed setting forth that the surviving spouse is incapable of making the election and does
not have a conservator, the personal representative shall make application to the court for an
order pursuant to section 633.244.
2. Following the death of a settlor of a revocable trust, the trustee of such revocable trust

who is not the spouse shall cause to be served a written notice upon the surviving spouse
pursuant to section 633.40, subsection 5, notifying the surviving spouse that unless, within
fourmonths after service of the notice, the spouse files an electionwith the trustee electing the
share as set forth in section 633.236 and sections 633.238 through 633.246, the spouse shall
be deemed to take under the terms of the revocable trust. If, within the four-month period
following service of the notice, an affidavit is filed setting forth that the surviving spouse is
incapable of making the election and does not have a conservator, the trustee shall make
application to the court for an order pursuant to section 633.244.
3. If the surviving spouse has a conservator, notice shall be given to the conservator and

the spouse pursuant to subsections 1 and 2.
4. The notice provisions under subsections 1 and 2 are not applicable if the surviving

spouse is a personal representative of the estate or a trustee of a revocable trust or if the
surviving spouse or the spouse’s conservator files, at any time, an election to take under the
will, receive the intestate share, or take under the revocable trust. If the surviving spouse
fails to file an election under this section within four months of the decedent’s death, it shall
be conclusively presumed that the surviving spouse elects to take under the will, receive the
intestate share, or take under the revocable trust.
5. Upon application of the surviving spouse or the spouse’s conservator filed before the

time for making the election expires, the court may extend the period in which the surviving
spouse may make the election.
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